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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

Present ::  Sri B.K.Sen, 
                Sessions Judge,  
                Udalguri, Assam.  
 

      Sessions Case No. 21/2015.  
                                        Under Section 366-A/34 IPC 

   

   State of Assam.........................Complainant.  

        Vs 

  Md. Tashir Ali........................... Accused.   

 

Appearance: 

For the Prosecution   : Mr. B.K.Chetry, Addl. Public Prosecutor. 

For the defence   : Mr. T.C. Boro, Advocate.  

                                            (Legal Aid  counsel) 

                              

               Date of argument :  26.8.2016. 

               Date of Judgment  : 9.9.2016. 

 

J U D G M E N T 

 

   The prosecution case starts with the FIR dated 19.6.14 lodged by 

Bishnu Konwar of village Oria basti with the Tangla police station stating, inter-

alia, that on 16.6.14 at about 7 AM accused persons namely, Mukesh Chouhan 

and Tashir Ali kidnapped his daughter, Daibaki Konwar, aged about 14 years,  

while she was proceeding to attend her coaching class. It is alleged that the 

accused persons had taken away the victim girl to Delhi. On the basis of said 

FIR Tangla P.S. case No. 64/14 u/s 366-A/34 IPC was registered. Police held 

usual investigation. During investigation police got the statement of victim girl 

recorded u/s 164 Cr.P.C. and at the close of the  investigation submitted 

charge-sheet against the accused  persons u/s 366-A/34 IPC.  

 

2.  Offence punishable u/s 366-A IPC being triable exclusively by the court 

of Sessions, the learned Addl. C.J.M., Udalguri, committed the case to this 

court vide order dated 3.3.15 passed in GR case No.553/14. The learned 
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predecessor of this court upon hearing both the parties and perusal of 

materials on record framed charge against the accused persons for the offence 

punishable u/s 366-A/34 IPC. Charge so framed was read over and explained 

to the accused persons to which they pleaded not guilty and claimed to be 

tried.  

 

3.  In order to bring home the guilt of the accused prosecution examined 

as many as six witnesses including the investigating police officer. At the 

closure of the prosecution evidence statement of accused Tashir Ali was 

recorded u/s 313 CrPC wherein he denied to have committed the alleged 

crime.  

 

4.  During trial accused Mukesh Chouhan absconded and case against him 

was filed vide order dated 19.1.2016. 

 

5. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

6.                        POINT FOR DETERMINATION  

 

 Whether accused kidnapped the victim, Daibaki Konwar, a girl under 

the age of eighteen years,  with intent that she may be forced or seduced with 

illicit intercourse?  

 

DECISION AND REASONS THEREOF 

 

7. PW.1, Bishnu Konwar  is the informant of this case. He is the father of 

the victim girl. Both the accused persons are his neighbours. He deposed that 

on the day of occurrence at about 7 AM his daughter, Daibaki Konwar came 

out of home to attend tuition class. On the same day he also proceeded to 

Dhekiajuli. His wife informed him over phone that their daughter not yet 

returned home. He then made a call to accused Mukesh Chouhan over phone 

but he did not receive phone call. Thereafter he lodged the FIR maked Ext.1 

with his signature thereon marked Ext.1(1). 
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 It is revealed in his cross-examination that accused Mukesh Chouhan is 

his nephew. He does not have knowledge whether the victim went out at her 

own will or she was induced by the accused persons. At Delhi victim worked as 

a domestic help in the house of Raju Ali. She used to talk with the family 

members over mobile phone of Raju Ali. 

 

8. PW2 is the victim in this case. She knows both the accused. On the day 

of occurrence, as revealed in her evidence, both the accused persons told her 

that she would earn more money if she would work at Delhi. On the day of 

occurrence she came out to attend her tuition class. Accused persons took her 

to Delhi to get a job there. They took her to her Rangia  form Tangla raiway 

station  and thereafter she was taken to Delhi by train. The accused persons 

told her that at Delhi they would provide work in the house of Raju. The 

accused persons took some other girls also. She agreed to go with them as 

they had lured her that she would earn handsome amount of money. Using 

mobile phone of the landlord  of the house at Delhi where she was put she 

made contact with her father. As asked by her father Raju Ali accompanied her 

to Rangia station. Police got her statement recorded u/s 164 Cr.P.C. Ext.2 is 

her statement recorded by the Magistrate and Ext.2(1), 2(2) are her signature.  

 In her cross-examination this witness stated that the accused persons 

did not sexually assault her.  

 

9.  PW.3 is the mother of PW2. She deposed that her daughter (PW2) 

went missing and after recovery she told her about the occurrence. 

  

10. PW.5 is the I.O. of this case. He deposed that on 19.6.14 informant 

Bishnu Konwar lodged an FIR before Tangla P.S. On receipt of the same the 

then O/C of the police station registered a case and this witness was entrusted 

for preliminary investigation of the case. During investigation he recorded the 

statement of the witnesses and prepared sketch map of the place of 

occurrence. Ext.5 is the sketch map and Ext.5(1) is his signature. Victim was 

produced before the Magistrate for recording her statement u/s 164 Cr.P.C. 

Victim (PW2) was sent to doctor for medical examination. But she did not give 

consent for medical examination. During investigation, on being produced by 

the father of the victim girl, birth certificate  and school certificate of the victim 
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were seized. Ext.6 is the said seizure list with his signature thereon marked 

Ext.6(1). On completion of preliminary investigation he submitted the case 

diary to O/C, Tangla P.S. 

 In his cross-examination this witness stated that statement of the 

victim was recorded on 1.7.14. 

 

11. PW4, Sri Dhireswar Baruah, SI of police, completed the investigation of 

the case and submitted charge-sheet against accused Mukesh Chouhan and 

Tashir Ali u/s 366-A/34 IPC. Ext.3 is the charge-sheet with the signature of this 

witness marked Ext.3(1).  

 

12. PW.6, Sri Obang Mize, Judicial Magistrate First Class, Udalguri recorded 

the statement of victim Miss Daibaki Konwar u/s 164 CrPC. He proved the 

statement of the victim (PW2) recorded u/s 164 CrPC marked Ext.2 with his 

signature thereon marked Ext.2(1). 

 

13. From the evidence of PWs it reveals that on the day of occurrence at 

about 7 AM victim, Daibaki Konwar (PW2), was on way to attend her coaching 

class. It is in the evidence of PW1, the father of the victim, that the victim was 

at home in the morning and she came out to attend her class. He also went 

out to Dhekiajuli on the same day of the occurrence. He got information from 

his wife that the victim not yet returned home. On returning home PW1 lodged 

the FIR marked Ext.1 with his signature thereon marked Ext.1(1). PW3 who is 

the mother of the victim girl adduced evidence supporting the evidence of 

PW1. PW2 (victim) is the prime witness in this case. It is revealed from her 

evidence that she came out to attend her class when the accused persons 

lured her to go with them to Delhi. It is in her evidence that the accused 

persons told her that she would be able to earn handsome amount at Delhi 

and they assured her to get a job at Delhi. Accordingly she accompanied the 

accused persons to Delhi and she was engaged as a domestic help at Delhi in 

the house of one Raju Ali. From the evidence of PW2 it is abundantly clear that 

she was taken by the accused persons to Delhi.  

 

14. In order to succeed in a case u/s 366-A IPC the prosecution must prove 

that the accused intended that the girl would be forced or seduced  to illicit 
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intercourse with someone other than himself or that the accused knew that it 

was likely that she would be so forced or seduced. The existence of this 

specific intention or knowledge is most important element in the constitution of 

the offence u/s 366-A IPC.  

 

15. Section 366-A IPC requires two things: (1) inducing a girl under 

eighteen years to go from any place or to do an act, and (2) intention or 

knowledge that such girl will be forced or seduced to illicit intercourse with a 

person. The essence of offence under Section 366-A IPC lies in taking away a 

minor girl with intent that she may be forced or knowing that she would be 

forced or seduced to illicit intercourse with any other person and not with the 

taker himself. There are three principal ingredients of the offence 

contemplated by Section 366-A:  

 (i) that a minor girl below the age of 18 years is induced by the 

 accused; 

(ii)  that she is induced to go from any place to do any act, and 

(iii) that she is so induced with intent that she may be or knowing that 

it is likely that she will be forced or seduced to illicit intercourse with 

another person.  

 

16.    It is evident from the evidence of PW5 (I.O.) that during investigation he 

seized birth certificate of the victim girl on being produced by the PW1. Ext.6 is 

the said seizure list. It appears that the birth certificate was issued by 

competent authority i.e. Department of Health Services which shows that the 

date of birth of the victim Daibaki Konwar, to be 11.11.2000. Therefore the 

occurrence having taken place on 16.6.14, the victim was a minor below the 

age of 18 years on the date of occurrence. The defence has not challenged the 

date of birth of the victim (PW2). In her evidence PW2 categorically stated that 

the accused persons did not sexually assault her. There is nothing in the 

evidence to indicate that she was forced or seduced to illicit intercourse. 

Evidence on record does not indicate that the accused intended that the girl 

would be forced or seduced to illicit intercourse with someone other than 

himself or that the accused knew that it was likely that she would be so forced 

or seduced. The essence of the offence u/s 366-A IPC lies in taking away minor 

girl with intent that she may be forced or seduced to illicit intercourse with any 
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other person and not with the taker himself. The intention or knowledge that 

such girl would be forced or seduced to illicit intercourse with a person is 

missing in the instant case.  

 

17.     The evidence  of victim girl (PW2) coupled with the evidence  of PW1 

and PW3 clearly shows  that on the day of occurrence the accused took the 

victim  to Delhi without the consent of the  lawful guardian. Therefore, Section 

361 IPC attract in the case. This section has four essentials- 

 (1) Taking or enticing away a minor or a person of unsound 

 mind. 

 (2) Such minor must be under sixteen years of age, if a male, or 

 under eighteen years of age, if a female. 

 (3) The taking or enticing must be out of the keeping of the 

 lawful guardian of such minor or person of unsound mind. 

 (4) Such taking or enticing must be without the consent of such 

 guardian. 

          The object of Section 361 IPC is at least as much to protect children of 

tender age from being abducted or seduced for improper purposes, as for the 

protection of the rights of parents or guardian having the lawful charge for 

custody of the minor or insane person. 

 

18.      Upon careful analysis of the evidence on record it clearly comes out 

that the victim girl, under the age of 18 years, was taken away by the accused 

out of the keeping of the lawful guardian of such minor and such taking was 

done without the consent of the lawful guardian. 

 

19. In view of the foregoing discussion, I find that an offence punishable 

under Section 366-A IPC is not made out as ingredients of that Section are not 

satisfied. The ingredients of Section 361/363 IPC are satisfied in the instant 

case. I find that the prosecution has been able to prove its case beyond all 

reasonable doubt.  Accused Tashir Ali is found guilty of the offence punishable 

u/s 363 IPC. 

 

20. In the result, accused Tashir Ali is convicted under Section 363 IPC for 

taking away the victim girl (PW1), under the age of 18 years, out of the 
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keeping of the lawful guardian of the victim without the consent of such 

guardian.  

 

21. Heard accused Tashir Ali on the question of Sentence u/s 235 (2) CrPC. 

He pleaded innocence and stated that if he is imprisoned his family consisting 

of his mother, brothers and one sister would economically suffer. Accused is 

unmarried and he is a helper of mason.    

 

22. Accused, Tashir Ali is sentenced to suffer simple imprisonment for a 

period of 1 (One) year and also to pay a fine of Rs.2000/- (Rupees two 

thousand) only, in default of payment of fine to suffer SI for 1 (one) month. 

The sentence of imprisonment shall be set off u/s 428 Cr.P.C. against the 

period of detention undergone by him.   

 

23. Furnish a copy of the judgment to the convicted person free of cost 

forthwith.  Another copy of this judgment shall be sent to the learned District 

Magistrate, Udalguri. 

 

 Given under my hand and the seal of this court on this the 9th    day of 

September/2016.                 

                               Sessions Judge,  
                                                                                   Udalguri. 
Dictated and corrected by me 
 
 
     Sessions Judge 
         Udalguri.  
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A P P E N D I X 

A. Prosecution witness.  

 

PW-1.   Bishnu Konwar.  

PW-2.   Miss Daibaki Konwar.  

PW-3.   Smti Sabitri Konwar.  

PW-4.   Dhireswar Baruah(I.O.). 

PW-5.   Md. Amirul Islam (I.O.).  

PW-6.   Mr. Obang Mize. 

 

B. Defence witness.  

 Nil.  

 

C. Prosecution Exhibit.  

       

Ext.1 Ejahar. 

Ext.2 Statement of victim. 

Ext.3  Charge-sheet. 

Ext.4      - 

Ext.5 Sketch map. 

Ext.6 Seizure list. 

  

D. Defence Exhibit.  

 

 Nil.  

 

                                  Sessions Judge,  
                                     Udalguri. 
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